Inspector Andrew Reed, Jr. of the Federal Mine Safety
and Health Administration (MSHA), was performing an inspec-
tion of the Triple B surface mine on October 30 , 1985, when
he found the cited Mack truck with no parking brake.  The
essential shoe and drum were missing.  Reed acknowledged that
the truck also had a dump brake but that system would be
effective as a parking brake for only 5 to 10 minutes.  It is
not disputed that this truck would be parked while servicing
other vehicles and, without a parking brake, could roll into
pedestrians causing fatal injuries.  Under the circumstances
I find that the violation was serious and "significant and
substantial".  Secretary v. Mathies Coal Company, 6 FMSHRC 1
(1984) .

The operator was also negligent in not having the
required parking brake.  Since the shoe and drum had been
missing and the brake was not functioning at all, it is the
type of violation that should have been easily discovered
during the course of the required inspections of the vehicle
whether those inspections were performed by supervisory per-
sonnel, by the truck driver, or by some other employee.  Even
if the inspections were performed by the truck driver or
other nonsupervisory personnel the fact that this obvious
defect was not reported and corrected shows negligent
training and/or supervision.

The citation alleges a second violation of the same
standard for defects in the primary braking system. V
According to Inspector Reed the brakes were weak and the
stopping time was delayed.  Triple B president Gary Branham,
admitted the violation but denied that it was "significant
and substantial."  There is no evidence as to the length of
any alleged delay or how far the brakes deviated from the
accepted norm.  In light of the admission I find that the
violation is proven as charged but in the absence of more
specific evidence I cannot determine whether the violation
was "significant and substantial".

In addition because of the lack of specific evidence
concerning the alleged "delay" in the functoning of the
primary braking system I can not determine whether the viola-
tion was one which should have been known to either manage-
ment or the truck driver and therefore I am unable to attri-
bute any negligence to the operator.  Consistent with these
findings I note that the violation was easily abated by a
simple adjustment to the braking system.

7  The mine operator did not object to the multiple charging
in one citation.
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